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 1.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY GRANITE ROCK COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION TO COMPEL THIRD PARTY 
FILED BY GRANITE ROCK COMPANY, et al. 
* TENTATIVE RULING: * 
 
Appear. 

  

 3.  TIME:  9:00   CASE#: MSC17-00101 
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued to December 12, 2019, at 9:00 a.m., in Department 39, per the Court’s 
order of December 2, 2019. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION FOR CONTEMPT OF THE I.M.E. COURT ORDER & SANCTIONS 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
             Denied.  The Court extensively discussed this matter with the parties on November 21, 
2019, when Defendant Panda sought terminating sanctions for Plaintiff’s alleged misconduct at 
the IME.  In denying that motion for sanctions, the Court found that there had been a simple 
misunderstanding involving the parties and the IME facility regarding when and if Plaintiff was 
required to submit to panoramic x-rays of his full upper and lower teeth.  Sanctions were denied, 
but the court issued new orders for the Plaintiff to submit to such x-rays within 2 weeks.  During 
the course of that hearing, the Court repeatedly informed Plaintiff that this resolution of this 
latest in a long line of disputes in this litigation and the finding that the mix-up regarding the 
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panoramic x-ray was the result of a simple misunderstanding rendered the instant motion for 
contempt moot.  The Court gave Plaintiff several opportunities at that time to withdraw this 
motion, but he has refused to do so.  The Court finds that there is no substantial justification for 
this motion and therefore sanctions are awarded as requested in the amount of $1,050.00.  
Sanctions are to be paid to Defendant Panda Express and delivered to their attorneys’ office by 
January 7, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02443 
CASE NAME: MAES VS. CSAA INSURANCE 
HEARING ON MOTION TO CONTINUE TRIAL DATE AND TRIAL-RELATED DATES 
FILED BY CSAA INSURANCE EXCHANGE, et al. 
* TENTATIVE RULING: * 
 
Denied.  It does not appear to the Court that there is good cause for a continuance after the 
dismissal of Defendant AAA. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00323 
CASE NAME: AMERICAN ESTATE & TRUST  VS.  MANGLES LLC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MANGLES LLC, SARAH GARLICK 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00803 
CASE NAME: SAELEE VS. CREEKSIDE OPERATING 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQUEST FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY LAI SAELEE, SAN SHANG SAELEE 
* TENTATIVE RULING: * 
 
          After independently reviewing all of the pleadings and arguments of counsel set forth 
therein, the Court finds that the recommendations of the Discovery Facilitator Richard Wright 
were thoughtful and appear to have resulted in resolution of a significant portion of this dispute.  
The parties agree that remaining issues in dispute are set forth in Defendant’s Separate 
Statement in Opposition.  Plaintiff’s inadvertent failure to send out the prepared meet and confer 
letter prior to pursuing this motion and initiating the Discovery Facilitator process does not 
automatically bar the Court from considering this motion.  Instead, once the parties became 
aware that the meet and confer letter did not go out, they should have as a matter of 
professional courtesy, simply attempted to resolve this dispute informally through normal meet 
and confer processes at that time.  As to the specific requests still at issue the Court orders the 
following: 
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Request for Production 14: Granted.  These unredacted lease agreements may be admissible 
or are likely to lead to the discovery of admissible evidence on issues of liability and alter ego.  
 
Request for Production 16: Denied.  Staffing levels after discharge are not likely to lead to the 
discovery of admissible evidence.  
 
Request for Production 17: Denied.  This request does not seek documents that reflect actual 
expenditures.  Defendant’s supplemental production of the redacted budget on November 14, 
2019 adequately responds to this request.  
 
Request for Production 31: Granted.  Redacted Resident Functional Performance Records 
do not present privacy or HIPAA concerns.  Although approximately 100 resident files will need 
to be examined to complete this request, no showing has been made that such efforts will 
create an undue burden sufficient to warrant their nondisclosure.  Records to be produced only 
up to October 6, 2016.  
 
Request for Production 36:  Denied.  The “24 Hour Reports” for residents other than Plaintiff are 
not likely to lead to the discovery of admissible evidence.  
 
Request for Production 38: Granted.  These documents may be admissible or are likely to lead 
to the discovery of admissible evidence on issues of liability.  
 
All verified responses set forth above shall be produced by January 10, 2020.  To the extent a 
further response to any of these requests requires the production of documents on which a 
claim of privilege is asserted, such claim shall be asserted in a privilege log.   
 
Request for sanctions is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M. VERLANDER JR  VS.  KERRY MURPHY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY KERRY J. MURPHY, MARGARET S. MURPHY 
* TENTATIVE RULING: * 
 
Continued by the Court to December 12, 2019 at 9:00 a.m. in D33. 
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9.  TIME:  9:00   CASE#: MSC18-02083 
CASE NAME: GHORBAN VS. BAUER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY DAVID BAUER, J. ROCKCLIFF, INC. 
* TENTATIVE RULING: * 
 

For the following reasons, the motion to strike is denied.  Defendants’ answer shall be 
filed and served by December 16, 2019. 

Background 

Plaintiff (buyer) brings this action against defendants, David Bauer and J. Rockliff, Inc., 
with respect to their allegedly fraudulent conduct in connection with the sale of a vacant lot in 
Lafayette.  (FAC, ¶¶6, 11.)  Defendants acted as a dual agent representing both the plaintiff 
(buyer) and seller in the transaction.  (FAC, ¶¶12-13.)  Plaintiff alleges that defendants 
represented the lot as “buildable” without any basis, and that plaintiff purchased the lot in 
reliance on that statement and lack of disclosures.  Plaintiff contends that the lot was not 
buildable, and that he incurred significant damages resulting from his investigations into utilities 
and other building requirements.  (FAC, ¶¶8-36.) 

The first amended complaint, which is the subject of this motion to strike, was filed in 
December of 2018, and alleges causes of action for breach of fiduciary duty, constructive fraud, 
and fraud.  Plaintiff seeks the following in his prayer for relief: (1) reimbursement of costs to 
determine that the property was not suitable for construction of a home; (2) property taxes paid 
during plaintiff’s ownership of the property; (3) reimbursement for plaintiff's time to investigate 
building requirements; and (4) exemplary damages; (5) costs of suit; and (6) other relief as court 
deems proper. 

After attempts to meet and confer with plaintiff’s counsel, during which plaintiff’s counsel 
noted that the correct measure of damages is described in Civil Code § 3333, not § 3343, 
defendants brought this motion to strike most of plaintiff’s prayer for relief, specifically items 1-3.  
Defendants argue that investigation costs and taxes are (1) not available under the out-of-
pocket measure of damages described in Civil Code § 3343, and (2) not caused by defendants’ 
alleged conduct.  Plaintiff opposes the motion, arguing that Civil Code § 3333 applies to the 
measurement of damages here, not Civil Code § 3343, defendants caused his damages, and 
cases cited by defendants are distinguishable.   

Analysis 

Upon a motion by defendant, the court may strike any irrelevant, false, or improper 
matter in a complaint, where the matter appears on the face of the complaint, or is subject to 
judicial notice.  (Code Civ. Proc., §§ 435-437.)  Irrelevant matter includes “A demand for 
judgment requesting relief not supported by the allegations of the complaint or cross-complaint.”  
(Code Civ Proc., §§ 431.10(b)(3), (c); 436.)  The grounds for a motion to strike shall appear on 
the face of the challenged pleading or from any matter of which the court is required to take 
judicial notice.  (Code Civ. Proc. § 437(a).)   

Defendants’ contention that Civil Code § 3343 governs the available damages in this 
case is unsupported by case law, as plaintiff’s counsel pointed out in a letter sent nearly a year 
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ago, which quoted from defendants’ own purported authority, Fragale v. Faulkner (2003) 110 
Cal.App.4th 229.  (See Declaration of Shannon B. Jones, Exhibit B.)   

While the measure of damages in fraud actions between buyers and sellers of property 
is governed by Civil Code § 3343, in cases involving constructive or fiduciary fraud, damages 
are measured more broadly by Civil Code §§ 1709 and 3333, addressing damages for fraud and 
general damages for torts, respectively.  (Alliance Mortg. Co. v. Rothwell (1995) 10 Cal.4th 
1226, 1241 [citing cases]; Alfaro v. Community Housing Improvement System & Planning Ass'n 
(2009) 171 Cal.App.4th 1356, 1383; Strebel v. Brenlar Investments, Inc. (2006) 135 Cal.App.4th 
740, 747 [buyer's fraud action against dual agent and broker for misrepresentations]; Salahutdin 
v. Valley of California, Inc. (1994) 24 Cal.App.4th 555, 565 [citing cases]; Fragale, supra, 110 
Cal.App.4th at 236.)  This is, at least in part, because breach of fiduciary duty is a tort.  (Strebel, 
supra, 135 Cal.App.4th at 747, citing Pepitone v. Russo (1976) 64 Cal.App.3d 685, 688–689.)   

Defendants' response to plaintiff’s contention consists of citing several cases that do not 
repudiate the application of Civil Code § 3333 to this case.  (Memorandum of Points and 
Authorities, 6, fn 4; Reply, 2:20-28.)  Taken together, the cases defendants cite stand for two 
principles not inconsistent with plaintiff’s position: (1) In a case alleging mere negligent 
misrepresentation, the “benefit of the bargain” is not the correct measure of damages; and (2) 
even in cases where Civil Code § 3333 applies (as opposed to § 3343), the “out of pocket" 
measure of damages may be the correct application of that statute.  (See Hensley v. 
McSweeney (2001) 90 Cal.App.4th 1081, 1084-86; Christiansen v. Roddy (1986) 186 
Cal.App.3d 780, 790; Overgaard v. Johnson (1977) 68 Cal.App.3d 821, 827 [noting Civil Code § 
3333 measures damages by the actual loss suffered by plaintiff].)   

The Court observes that defendants’ dispute appears to be with the applicable measure 
of damages, not the applicable statute.   

There are two prevailing theories of damages in fraud cases: “benefit of the bargain” and 
“out of pocket.”  “Benefit of the bargain" is the difference between the actual value of what 
plaintiff has received and that which he expected to receive, whereas “out of pocket" is the 
difference between the actual value received and the actual value conveyed.  (Overgaard, 
supra, 68 Cal.App.3d at 823, citing BAJI Nos. 12.56 and 12.57 (5th ed. 1975 pocket pt.) pp. 
128-131.)   

However, another view recognizes that, in cases where the actionable fraud has nothing 
to do with the value of the subject property, neither of these approaches are “particularly helpful 
or appropriate.”  (See Strebel, supra, 135 Cal.App.4th at 749.)  In such cases, the measure of 
damages that most appropriately compensates the injured party for all the loss sustained (Civil 
Code section 3333—the general tort damages approach) is appropriate.  (Id. at 749.)  The 
concept behind Civil Code section 3333 is to make the successful plaintiff whole.  (Overgaard, 
supra, 68 Cal.App.3d at 824.)  Here, plaintiff does not seek to recover for the value of the 
property.  Instead, he is claiming investigation costs and taxes incurred.  While his claims could 
support the broader benefit of the bargain theory, or the out of pocket theory, plaintiff is 
requesting actual damages suffered, which is permissible under Civil Code section 3333. 

As to defendants’ argument that the damages claimed by plaintiff were not caused by 
their conduct, the argument is conclusory and not persuasive.  Setting aside that causation is an 
issue for the trier of fact (see, e.g., Hoyem v. Manhattan Beach City Sch. Dist. (1978) 22 Cal.3d 
508, 520), plaintiff claims that he purchased the property in reliance upon the statements by 
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defendants that the property was “buildable.”  (FAC, ¶¶14, 18.)  Plaintiff alleges the lot was not 
“buildable” and the investigations and years of taxes incidental to ownership were a waste.  
(FAC, ¶35.)  Plaintiff specifically pleads causation.  (FAC, ¶31.)  Assuming the allegations in the 
FAC, as we must on a motion to strike, all costs incurred as a result of the fraudulently induced 
purchase (investigation and taxes) are recoverable if proved to a trier of fact.  Therefore, 
causation is sufficiently pleaded to justify the damages claimed by plaintiff.  

The Court finds that the prayer for relief does not contain any irrelevant, false, or 
improper matter subject to being stricken. 

Request for Judicial Notice 

In support of the motion, defendants request the Court take notice of three exhibits 
printed from the internet.  The first two are printed from bestvaluehomeimprovements.com and 
the California Contractors State License Board, respectively, and relate to plaintiff being a 
contractor.  The third document, entitled “property detail report,” appears to be from a real estate 
website.  Although not challenged, the contents of these websites are not the proper subject of 
judicial notice pursuant to Evidence Code section 452(h) as they are subject to interpretation.  
(See Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 194.)  The request is 
therefore granted as to the existence of the websites only. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02363 
CASE NAME: ROSENBAUM VS. SUTTER HEALTH 
HEARING ON JOINDER IN MOTION REQUIRING UNDERTAKING 
FILED BY EAST BAY PHYSICIANS MEDICAL GROUP 
* TENTATIVE RULING: * 
 
Vacated. 

  

11.  TIME:  9:00   CASE#: MSC18-02363 
CASE NAME: ROSENBAUM VS. SUTTER HEALTH 
HEARING ON MOTION FOR ORDER REQUIRING UNDERTAKING 
FILED BY MUIR ORTHOPAEDIC SPECIALISTS, et al. 
* TENTATIVE RULING: * 
 
Vacated.  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/05/19 

 
 

- 7 - 

12.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON MOTION TO DISQUALIFY TALBOT LAW GROUP 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Continued to February 27, 2020, at 9:00 a.m., in Department 33. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Continued to February 27, 2020, at 9:00 a.m., in Department 33. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON SPECIAL MOTION TO STRIKE CROSS-COMPLAINT (Anti-SLAPP) 
FILED BY SONJA NICOLLE COLBERT, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to December 19, 2019 at 9:00 a.m. in D33.  

  

15.  TIME:  9:00   CASE#: MSC19-01213 
CASE NAME: MALDONADO VS. FUTURE FORD 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY FUTURE FORD OF CONCORD LLC, et al. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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16.  TIME:  9:00   CASE#: MSC19-01433 
CASE NAME: MINAFO VS. BELTRAY INC. 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY PHILADELPHIA INDEMNITY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  CMC set for 12/4 is continued to 6/16/20 at 8:30 in Dept. 33. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01678 
CASE NAME: BURMAN VS. TOWN OF DANVILLE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DIABLO SCORPION LACROSSE CLUB 
* TENTATIVE RULING: * 
 

Defendant Diablo Scorpion Lacrosse Club’s demurer to the complaint is sustained, with 
leave to amend.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and served on or 
before December 31, 2019.   

 
The complaint alleges two causes of action, General Negligence and Premises Liability.  

The Lacrosse club is named as a defendant in each cause of action, but demurs only to the 
Second Cause of Action, Premises Liability. 

 
According to the complaint, plaintiff was injured while playing softball at Sycamore Valley 

Park in a league organized by the Town of Danville when his foot got caught in a lacrosse net 
that the Club locked to the fence.  (Prem.L-1.)   

 
To be liable for premises liability a defendant must own or control the property.  (Alcaraz 

v. Vece (1997) 14 Cal.4th 1149, 1162.)   
 
The court does not consider the allegation that a party had such ownership or control to 

be a legal conclusion that must be disregarded for purposes of a demurrer, but rather an 
acceptable allegation of the ultimate fact.  (See Judicial Council Form PLD-PI-001 (4); (Wells, 
Fargo & Co. v. McCarthy (1907) 5 Cal.App. 301, 310; Diamond v. Grath (1941) 46 Cal. App. 2d 
443, 446; Burks v. Poppy Construction Co. (1962) 57 Cal.2d 463, 473.)  Negligence may be 
pleaded generally.  Specific facts are not required.  (See Taylor v. Oakland Scavenger Co. 
(1938) 12 Cal.2d 310, 316.) 
 

The complaint is not deficient because it fails to allege specific facts supporting the 
allegation of ownership or control (which are not required), but because it fails to contain any 
charging allegation against the Lacrosse Club in the Second Cause of Action.  The critical 
allegation is Prem.L-2, which states the names of the defendants who “negligently owned, 
maintained, managed and operated the . . . premises.”  However, the only defendants that 
plaintiff lists here are defendants Town of Danville and Does 1 to 5.  The only potentially 
charging allegation against the Lacrosse Club is that it was the agent and employee of the Town 
of Danville. (Prem.L-5.) But plaintiff fails to submit any legal authority that the agent of a property 
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owner is liable for premises liability.  Therefore, the demurrer is sustained, with leave to amend. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT  VS.  HASSAN 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
PER EX PARTE ORDER FILED 09-12-19 
* TENTATIVE RULING: * 
 
 

Plaintiff’s request for a preliminary injunction against foreclosure is granted.  Defendants 
Franklin Funding Corp. and C&H Trust Deed Service are hereby enjoined from nonjudicially 
foreclosing on plaintiff’s property, pending the trial of this action.  Defendant WFG National Title 
Insurance Company is not subject to the injunction, because it is playing no role in the 
foreclosure process.  This relief is conditioned on plaintiff posting an undertaking in the sum of 
$ 1,000.00, on or before December 20, 2019.  The basis for this ruling is as follows. 

 
A. Preliminary Matters. 
 
Plaintiff’s evidentiary objections, filed on October 4, 2019, are moot.  Mr. Nejat filed a 

supplemental declaration on November 14, 2019, and plaintiff has not filed evidentiary 
objections directed to that supplemental declaration. 

  
Defendant Franklin’s request for judicial notice, filed on October 28, 2019, is denied as 

superfluous.  Papers filed in this action are before the Court as a matter of course, without the 
need for judicial notice.  (See, Roth v. Plikaytis (2017) 15 Cal.App.5th 283, 291-292.) 

 
B. The Merits. 
 
 1. Standing. 
 
Opposition papers have been filed by two defendants: Franklin Funding Corp. and 

WFG National Title Insurance Company.  The Court finds that neither defendant has standing to 
oppose plaintiff’s request for a preliminary injunction. 

 
Defendant Franklin lacks standing because it assigned its interest in the subject 

mortgage loan to a non-party, Glass Fish LLC.  (Phair Dec., filed on 11-21-19, Exh. “A”.)  
Defendant WFG lacks standing because it offers no evidence that a preliminary injunction 
against foreclosure would affect its interests in any way. 

 
The lack of opposition from any party with standing to oppose constitutes the first, fully 

independent ground for granting plaintiff’s request for a preliminary injunction. 
 
 2. No Default. 
 
Defendant Franklin now asserts that the deed of trust recorded against plaintiff’s 
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property did not reflect a loan to plaintiff; rather, it constituted further security for a $ 550,000 
loan to non-party Rose Investment Group, Inc.  However, Franklin offers no evidence that the 
Rose loan is in default.  This is crucial, because a foreclosure sale conducted when a loan is not 
in default is void, and not merely voidable.  (See, Bank of America v. La Jolla Group II (2005) 
129 Cal.App.4th 706, 714 [“[t]he sale was improper because the loan was current and therefore 
the beneficiary had no right to exercise the power of sale”].) 

 
This constitutes the second, fully independent ground for granting plaintiff’s request for a 

preliminary injunction. 
 
 3. Mr. Nejat’s Credibility. 
 
Defendant Franklin’s original opposition memorandum described the $ 250,000 

transaction as a no-interest loan to plaintiff: 
 

The undisputed facts are as follows.  Franklin made a loan to Plaintiff evidenced 
by a Balloon Payment Promissory Note in the principal amount of $ 250,000 
(the “Note”).  Their terms provide for no interest from April 1, 2017, until said 
principal sum is paid in full, at zero per cent (0.00%) interest all due and payable 
on September 1, 2017.  …  Plaintiff failed to make the balloon payment due on 
September 1, 2017.  
[Emphasis added.] 
  

(Opposition, filed on 10-1-19, pp. 2-3.)  Mr. Nejat’s original declaration tracked this loan-to-
plaintiff theory, with no indication that the deed of trust represented additional collateral for the 
$ 550,000 Rose loan.  (Nejat Dec., filed on 10-1-19.) 
 
 We now know that defendant Franklin’s initial characterization of the $ 250,000 
transaction was completely false: there was no loan to plaintiff.  (Supp. Nejat Dec., filed on 
11-14-19.)  The contradiction between Mr. Nejat’s two sworn declarations completely 
undermines Mr. Nejat’s credibility.  (See, 1 CACI 107 (2019) [“if you decide that a witness did 
not tell the truth about something important, you may choose not to believe anything that 
witness said”].)  Further, Mr. Nejat says that he bases his understanding of the nature of the 
$ 250,000 transaction on a conversation with defendant Ali Hassan, but Mr. Hassan alleges a 
different characterization of the transaction in his cross-complaint; Mr. Hassan alleges that there 
was a $ 250,000 loan to plaintiff, used to fund plaintiff’s purchase of the subject liquor store 
business.  (See, Cross-Complaint, filed on 11-12-19, ¶ 5.) 
 
 Defendant Franklin’s lack of credible opposition evidence constitutes a third, fully 
independent ground for granting plaintiff’s request for a preliminary injunction. 
 
  4. Conspiracy. 
 
 The Court finds that this was a very suspicious transaction, and a reasonable inference 
arises that defendant Franklin and Mr. Hassan conspired to deprive plaintiff of his property by 
recording a sham deed of trust.  If the deed of trust was intended as additional collateral for the 
Rose loan, why create a sham promissory note reflecting a non-existent $250,000 loan to 
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plaintiff, and why does the deed of trust refer to a $ 250,000 loan and not the $ 550,000 Rose 
loan?  Also, why did Franklin employ the needless complexity of a double escrow rather than a 
single escrow, if both deeds of trust secured the Rose loan? 
 

The Court’s preliminary assessment is that, if proven, such fraud would render the 
subject deed of trust void; obtaining an interest in property through a sham loan transaction is 
analogous to obtaining such an interest through forgery.  (See, Wutzke v. Bill Reid Painting 
Serv. (1984) 151 Cal.App.3d 36, 43-44.  See also, Trout v. Taylor (1934) 220 Cal. 652, 656 [an 
undelivered deed or a deed in blank is void].  Cf. Buck v. Superior Court of Orange County 
(1965) 232 Cal.App.2d 153, 162 [“[w]here a person who has no intention of selling or 
encumbering his property is induced by some trick or device to sign a paper having such effect, 
believing that paper to be a substantially different instrument, the paper so signed is just as 
much a forgery as it would have been had the signature been forged”].)  Plaintiff had no 
intention of encumbering his property for the benefit of a Hassan-affiliated LLC, and using a 
deed of trust signed for one purpose to consummate a completely different transaction is the 
equivalent of forgery. 

 
The reasonable inference of a fraudulent conspiracy constitutes a fourth, fully 

independent ground for granting plaintiff’s request for a preliminary injunction. 
 

C. The Undertaking. 
 

 The Court has set the undertaking at $ 1,000 in light of the lack of any admissible 
evidence from defendant Franklin concerning how Franklin might be harmed through the 
injunction.  (See, Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1062 [no error in setting undertaking 
at $ 1,000 where “[d]efendant made no evidentiary showing of his likely damages in the event 
the preliminary injunction is later determined to have been wrongfully issued”].)  The Court notes 
that there appears to be a substantial amount of equity in plaintiff’s real property over and above 
the amount that Franklin claims to be owed under the Rose loan.  (Supp. Sitot Dec., filed on 
11-21-19, ¶ 16.)  Further, defendant Franklin has assigned its interest in the Rose loan to a non-
party, Glass Fish LLC.  (Phair Dec., filed on 11-21-19, Exh. “A”.) 

 

  

19.  TIME:  9:00   CASE#: MSN19-1728 
CASE NAME: IN RE 3702 N. RANCHFORD COURT 
HEARING ON DISTRIBUTION OF UNRESOLVED PROCEEDS 
FILED 09-05-19 
* TENTATIVE RULING: * 
 
Appear. 
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20.  TIME:  9:00   CASE#: MSN19-2163 
CASE NAME: DOE VS. GLOBAL WORKS PBC 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

21.  TIME:  1:30   CASE#: MSC17-01565 
CASE NAME: BACHMANN  VS.  BAY AREA AIR QUALITY MANAGEMENT DISTRICT 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

 
ADD-ON 

 

 

22.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY MORAGA COUNTRY CLUB HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
         Granted.  The proposed Cross-Complaint is not untimely.  The fact that Defendant 
EBMUD did not intend to repair the access road on its property only became apparent in this 
litigation earlier this year during the course of lengthy settlement negotiations in this 
Department.  Following that revelation, it was prudent for Defendant MCCHOA to take the time 
to investigate whether it had a potentially viable claim against EBMUD for the restoration of the 
access road before presenting a Cross-Complaint.  The allowance of such claims at this time is 
“in the interest of justice” and would allow for “a complete determination of (this) controversy 
among the parties in one action, thus avoiding circuitry of action and duplication of time and 
effort.”  City of Hanford v. Superior Court (1989) 208 Cal.App.3d 580, 587; CCP §428.50(c). 

 

 

 


